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DGE MARSHA J. PECHMAN

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
DAROLD J STENSON, ) NO. C01-252P
)
Petitioner, ; DECLARATION OF JOHN A. STRAIT
Vs, }

JOHN LAMBERT,

| RO D000 0 0 0
Respondent AR O RO 00 0 T A oy

CV 0100252 500000070

1, John A Strait, declare and state as follows:
L. QUALIFICATIONS OF DECLARANT:
My professional experience and educational background are partially set forth in the
sttnched curmnculum vitae and resumc
1 1 received v law degree fom Yale Law School 1n 1969, T am udmitted to the
pracuce of law in Califosmz, Oregon, Washington, The United States District Courts tor
Northern California, Oregon, Washingion, D.C , Wyoming, Eastern Washingion, Western

Washmgton, The Ninth Circuit Court of Appeals and the United States Supreme Court,
corrently on insctive status in Califorma and Oregon
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1 2. Thave previously been quulified us an expert witness in matters reluting to the
2} Smrth Amendment right to effective assistance of counsel in a number of junisdictions
3 § mcluding: United States District Courts for the Eastern and Westery Districts of Washington,
4 § Orcgon, Wyoming, and Alaska, and for Supcrior Courts in the countics of Chclan, Grays
3 | Harbor, Island, King, Kitsap, Klickitas, Mason, Pierce, Snohomish, Spokane, Walla Walla,
6 ] Watcom, and Yakima arong others.
7 3 thave served as counsel on matters relating to the Sixth Amendment before the
8 ] United States Supreme Court, the United States Court of Appeals for the Ninth, Tenth, and
9| District of Columbia Circuits, as well as for the District of Wyoming, District of Oregon,
10 § District of Columbia, the Washington Stute Supreme Court, Washington Court of Appeals for
11 § Divisiong T, 11, 11T and in several county Superior Courts.
12 4 I have expericnce as a prosccutor, & criiminal defense attorney, and a pro tem
13 } judge T have testificd as an expert on Sixth Amendment cffective asuistance of counsel issucs
14} for both prosccution and defense T have Jectured on the subject of effective assistance of
13} counsel, legal ethics and discipline for attomeys in somc 13 States as well as participated in
16 | continung legal education presentations on the law of etincs and stendards for legal
17 } malpractice 1n the State of Washington in more than 200 presentations.
18 5. T huve pubhished articles and performed professional reseurch and wnitingy in
19 } these fields as reflected 1n part in the attached cwsriculum vitae (Exhibit A) I have served on
20 ] the Rules of Professional Conduct Committee for the Washington State Bar Association for
21 § most of the last 12 years. | direct a chnical program in legal discipline through Seattlc
22 } Umversity School ot Law. In thts clinical program, law stitdents investigate ber complaints
23 § under my divection and make recommendations to the Washington State Bar Office of Legal
24 | Discipline on probable cause. The program was awarded the 1995 Gambrell Award by the
25§ Amencan Bar Association for Service to the profession. I also serve as Special District
26 FEDFRAL PY:'L;(;:. :t"n:hbn“r:
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Counsc) investigating bar complaints for the Washington Statc Bar Association and having
mvestigated more than 150 grievances since 1991.

6. I have served as & consultant to the King County office of Public Defense
cstablishing contract s_tandnrds for public defender appointments on felony cascs. | have also
served as a supervisor ot felony deputies at public defender offices and was responsible for
developing standards of minimum competency for felopy representation I was Chairman of
the Board of the Washington Appeliate Defender Association for some eight (8) years | have
served on Washington State Supreme Couwrt task forces on appellate advocacy and indigent
representetion. 1 currently serve on the Executive Committee of the Washington State Bar
Association Crimumal Law Section and have done so for more than 20 yeans

7 I am currently an Associate Professor of Law at Seattle University School of
Law with teaching responsibilities in the fields of Professional Responsibility. Cniminal
Procedure, Criminal Law, and Constitutional Luw. Specifically in the field of Professional
responsibility, T have taught in the fields of legal ethics and Jegal malprachice since 1976. |
periodically supervise clinical students in juvenile court for King County. I teach the law of
the Sixth Amendment cvery year and have done so since 1976.

II. SCOPE OF OPINION

1 have been asked to opine whether:

1 Mr Stenson reccived incffective assistance of counscl from hrs Defense

Counsel at trial, viewing the trial as whole. In eddtion to bis representation teken as a whole,

1 have been asked to opine on four wssucs related to Defensc Counsel’s perfonﬁance in the
tnial as & whole.
a, Defense Counsel s obligations under the Sixth Amcndment when there was an
actual conflict between Defense Counsel and Mr. Stenson,
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b. Defense Counsel’s obligations to yeek sepurate representstion of Mr Stenson at
the hearing on substitution of counsel;

C. Despite Mr. Stenson’s claim of innocence and his demand that his tinocence be
asscrted, Defense Counscl’s concession of guilt to the trial judge in 2 pretrial
hearing including Defensc Counsel’s revelation of a defense consulting expert’s

-opinions consistent with guilt; and

d Defense Counsel’s decision to abandon “residual doub!™ as a mitigating factor
and his conduct in admitting the defendant’s guilt in the penalty phase despite
his client’s demand and that his innocence be asserted.

I1. STANDARD OF REVIEW

I In making my review, T have relied on Sixth Amendment standards as stated in
Strickland v, Washington, 466 U.S. 668, 104 S Ct. 2052, 80 L. Ep 2d 674 (1984), the
Washington Rules of Professional Conduct, as well as my own experience, training, and
teaching of standards of competence in representing cniminal defendants in Washington

IV. MATERIALS REVIEWED IN ORDFER TO RENDER OPINION

In order to render my opinion, I have reviewed the following materials-

i The entire verbatim report of proceedngs of trial including all pretrnial hearings,
trinl procecdings, penalty phase proceedings, and judgment and sentence, totaling some of
7500 paées of transcript;

2. The entire record including all those documents filed at pretrial and trial;
various pleadings from the State Supreme Court original appeal and the subsequent PRP;

3 A detailed index of the matenuls reviewed is attached to this declaration gs

Exhibit B.
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V. MY OPINIONS PERTAIN ONLY TO TRIAL COUNSEL'S ACTS AND
OMISSIONS IN THIS PARTICULAR REPRESENTATION.
I.  Yam familiar with and have worked on projects with lead triel Defense Counsel.
1 am tamsliar wath his reputation in the lcgal community Othcrwisc compcetent attorncys who
are generally well prepared and highly effective can, in a particular casc, allow their own
dedication to issues such as the death penalty to substitute for their obligations (o represent
their chient  Otherwise competent attorneys can, i a particular case, make mistakes which
either alone or in combination are serious enough to render the assistance ineffective under
the Sixth Amendment. Similardy, well-intentioned counsel who are highfy commuitted 1o their
roles us advocates cun fail in 4 given case to provide confhet free representutions to an
accused as is required by the Sixth Amendment by failing to assess and act upon the ethical
obligations to an accused My opinions expressed in this declaration are not intended to
reflect upon lead trinl Defense Counsel’s competence and quality of representation in other
cascs or generally.
Y1. SUMMARY OF OPINIONS

Based on my review of the trial record it is my opinion that

i Mr. Stenson’s rights to Sixth Amendment effective assistance of counsel were
violated by Defense Counsel’s failure to remove himself when an actual conflict between Mr.
Stenson and Defense Counsel devcloped over Mr. Stenson’s desire to assert his innocence.
Defense Counsel’s performance when resisting removal violated Mr Stenson’s right to
effective assigtance of counsel in obtaining cither substitute counscl or his nght to scif
represent under Faretta, 422 U.S. 806 (1975). Defense Counsel’s commitment to saving his
client’s life (as he viewed it) was in conflict with defendant’s right fo assert his innocence and
led to Defense Counsel’s failure to develop and produce alternate perpetrator testimony
during the pretrial and guilt phases of the trial in violation of defendant’s right to effective

FEDERAL PUBLIC DEFENDER
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assistance of counscl. Defense Counsel's conecasion of Mr. Stecnson”s guilt to the trial judge
n the pretrinl hearings and his release to the trial judge of Mr Stenson’s consulting expert’s
negative opmions violated Sixth Amendment effective assistance of counsel standards owed
to Mr. Stenson. Finally, Defense Counsc!'s abandonment of “residual doubt™ and his
concession of Mr. Stenson’s guilt in the penalty phasc to the jury as well as producing
evidence confirming Mr Stenson’s guilt in the penalty phase despite Mr Stenson’s insistence
on his innocence denied Mr Stenson the effective assistance of counsel in the penalty phz;.se
of his death penalty triat
VII. ANALYSIS OF OPINIONS

A.  DBackground Facts,

1 Mr Stenson was charged with the aggravated murder of Denise Hoerner and
Frank Hoemner. Lead defense counsel, Fred Leatherman, began representing Mr. Stenson n
December of 1993. Mr. Leatherman was at all times the lead counsel for Mr Stenson and the
person who exercised control over attorney decisions in the case. From his mitial interviews
by the police onward Mr Stensom insisted that he was innocent of the homicides. He directed
his atiorneys that his sole objective at trial was exoncrahon and that he viewed life
impnsonment without parole a sentence equally unacceptable as the death penalty

2 Shortly after undertaking Mr. Stenson’s representation, lead Defense Counsel
became very pessimistic about the prospects of winning the trial  Lead Defense Counsel
decided that the goal should be to avoid the death penalty mather than to establish innocence

3 Mr Stenson became increasingly concerned that lead Defense Coumsel was not
concentrating on the gutit phase of the trial and developing the evidence needed to win the
gutlt phase. Mr. Stenson became convinced that his defense counsel were not represepling
hsz claim of mnecence and Jost confidence in them, Icading him to a breakdown of

communication. A confidential defense blood spatter expert retained by the defense to
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cvaluatc the statc’s circumstantial cvidenoe informed Defense Counscl that he substantially
agreed with the state”s conclusions consistent with Mr. Stenson’s guilt. Defense Counsel
confronted Mr. Stenson and advised him that because in his opinion Mr Stenson’s guilt was
certain he would do nothing at trial that would antagonize the jury or lessen the chances for a
life verdict in the penalty phase  Lead Defense Counsel convened a mcering with co-counsel,
the investigator, and a mitigation expert to persuade Mr. Stenson 10 accept this view of his
case Mr Stenson objected to the refusal to assert his inmocence in an unequivocal manner
and demanded that counsel remove themselves from representing him.

4 Detense Counsel prepared a motion to present to the court seeking erther &
substitution of counsel or, n the alternative, pro se representation by Mr. Stenson. At the
hcaring on thc motion prepared by Defense Counsel, Defense Counsel did not seek
representation of Mr. Stenson’s request by other counsel appointed for this purpose and made
no effort to have the motron regarding substilution assigned to a judge other than the Trial
Court  Although the hearing was ex parte, no independent lawyer screened information to be
presented to the Court in support of the motion for a substition of counsel  The Trial Court
denied Mr. Stenson’s request for substitution of counsel and denied his request under Faretta
to self-represent.

s Consistent with Defense Counsel’s refusal to engage i any action which might
antagonize the jury for the penalty phase, Defense Counsel did not attempt to introduce
evidence of another suspect in the guilt phase and conceded defendant’s guilt and produced
evidence in the penalty phase which cstablished his own personal belief in the guilt of us
chent i an effort to avord “anmgonizing the jury,” thereby hoping to avord the death penalty
for Mr Stenson

6.  Lead Defense Counsel’s decision to avoid antagonizing the jury by asserting

innocence m a way which might antagonize the jury led him 1o refuse to establish through
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available testimony what could have been uscd to cstablish Denisc Hoctner as another

suspect
B.

a. Mr. Stenson has the Right to Decide the Goals of His
Representation,

1. Once Defense Counsel became convinced of hus client’s guilt and decided that

the sole goal of the representation should be preserving the defendant’s hife, Defense Counsel
has invaded his client’s right to decide the goals of representation

2. Under Washington Rules of Professional Conduct, (hereatter RPC) 1 2(a), the
defendunt’s nghts ut tnal, which ure personal to the defendant, ure the most fundamentst
aspects of the attomey;client rclationship in a crimingl casc. It is the defendant’s right to
choose to assert his innocence and the attomey’s obligation to effectively advocate that
innocence withun the bounds of the law. Once Pefense Counsel had attempted to persuade
Mr. Stenson to adopt Defense Counsel’s view of the case and failed to do so, Defense
Counsel was bound to represent Mr Stenson’s claim of innocence and his effective assistance

of counsel must be measured by his performance in presenting Mr. Stenson’s claim of

INNoceEnce.
b. Defense Counsel’s Disagrecment With Mr. Stenson’s Goal of
Innocence s An Actasl Conflict of Tnterest.
1 Once Defense Counsel became convinced i his own mind that such a claim of

tnnocence was inconsistent with preserving Mr. Stenson’s life, despite Mr Stcnson’s
understanding and rcjection of Defense Counsel’s advice, Defense Counsel esther bad to
asserl innocence in an effective manner, or, in the allernative, had a8 mandatory duty to resign
a3 counsel under WRPC 1.7¢(b) and WRPC 1 15(a)X ) and (bX3) because he was unable or

unwilling to represent and advocate fully Mr Stenson’s claim of innocence.
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2. Defense Counsel may have disagreed with Mr. Stenson’s judgment. However, it
was Mr Stenson’s right to decide whether to assert his innocence. The choice was ot a
tactical decision as described by Defense Counsel. Once an attorney and a client have
rcachcd an impassc on a lcgitimatc position to asscrt which the lawyer’s judgment disagrecs
m assesung, the lawyer can either fully advocate the client’s position or withdraw There is
no half-way position.

3. In my opinion, the statements made by lead Defense Counsel on July 13, 1994 at
the motion tor new counsel reflect an actual conflict with Mr. Stenson’s right under RPC 1.2,
the Fifth Amendment to the United States Constitution, and the Fourteenth Amendment to the
United Stutes Constitution o ussert his innocence at both trial guilt end penaity phuses
Defense Counsel"s laudable dedication 1o saving his client’s life docs not free him of the
obligations to effectively represent his client’s claim of innocence.

c. Defense Counsel Had A Mandatory Duty to Resigo.

1 Washington RPC 1 7h requires that 2 lawyer resign from representation when
the lawyer’s personal interests may matenally adversely affect the representation. RPC 1.2
reserves the night of the client to decide whether to assert guilt or innocence and RPC | 15
requires resignation when a lawyer is unable to fulfill his client’s legitimate goals of
representation and zealously advocate them. In this case, Defense Counsel’s dedication to
preserving hus client’s life, contrary to his client’s directions to assert innocence, even if that
compromised the penalty phase, cannot be viewed as a tactical decision Instead, lead
Defense Counsel was under an obligation to resign from the representation gtven his
unwillingness and 1nability to assert fully his client’s claim of mnocence. Defense Counsel
was convinced his client’s claim of innocence was unrealistic (but not frivolous or improper)
Defense Counsel assigned himscif the role of savior in spite of his chent’s desire to claim
innocence This represents precisely the kind of personal conflict 10 the client’s litigation

FEDERAL PUBLIC DUFENDER
L990 Prasdwsy . ¥ulte <3t
DECLARATION OF JOHN A STRAIT Tocoms, Weahingse 98482

(STENSON) -9 (253) 936718




DEC-3) ~-2803% QG148 PM CERALD BRYE

10
1

12
13
14
15
16
17
8
19
20
21

22
23
24
25
26

253 891 B363 P.10

rights wiich requircs resignation as an actual conflict of intcrest under WRPC 1.7(b) and
WRPC | 15
d. Defense Counsel’s Actus! Conflict Violated the Sixth Amendment
Standards for Minimum Competence.

1. A defense counsel with a personal conflict of interest with legitimate goais of
representation of his chient cannot render the minimum effectzve advocacy The importance of
fully advocatig the client’s goal of representation in a death penalty case has been
emphasized by the Washington Supreme Court in State v, Dodd, 120 Wn2d 1, 838 P2d 86
(1992) and State v. Sagastegui, 135 Wn 2d 67, 954 P.2d 1311 (1998) in which the
Washington Supreme Court recognized that the client’s right to effective advocacy of the
client’s choice of death overcomes the officer of the court obligahion of the defense counsel to
create an adequate record for the State Supreme Court’s exercise of its proportionality review
The decision whether to seek life or death 1s a fundamental right of the client to which the
lawyer owes cffective advocacy. Defense Counsel™s decisions not to offer altemative
perpetrator cvidence and to decline cross examination exposmg other perpetrator motives as
well as his decision to admit guilt on lus client’s behalf in the penalty phase are all specific
examples of the effects of this conflict of interest  In my opinion, a minimally competent
defense lawyer in a death penalty case has the obligation to effectively advocate his client’s
claim of innocence or withdraw Defense Counse] 1n Mr. Stenson’s case violated this
standard

C. efi I’s Fuj r

i Wi i -
e on A

1 Defense Counsel did not inform Mr. Stenson of his decision not to fully contest

gurlt until the meeting he arranged during voir dirc  Once Mr. Stenson was confronted with

his Defense Counsel’s refusal to follow his directions on the claim of innocence at this
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meeting, Mr Stenson ordered his Defense Counscl to remove themsclves from his case and
provide him with someone who would fully edvocate his innocence Mr. Stenson was entitled
to effective representation presenting his request for new counsel given the conflict between
Mr. Stenson and his cxisting Defense Counsel.

2 Defense Counsel made no effort to have independent counsel appointed for the
substitution and withdraw hearing. Instead, counsel chose to assert an antagonistic position to
Mr. Stensam by seiting forth all of the evidence which convinced Defense Counsel and the
defense investigator why Mr Stenson was going to be found guilty in the guilt phase and
which justified Defense Counsel’s claun that he would do nothing at trial which might
antagonize the jury

3. Indeed, while laying out the evidence to the thal judge who was shout to hear the
case and rule on numerous evidentiary and other legal matters during the guilt phase of the
trial, Defense Counsel told the court that therr client was guilty. Defense Counsel abandoned
any semblance of representing their client’s legitimare desires and instead contaminated the
tnal judge’s view of the case,

4 Throughout the new counscl motion hearing, Mr. Stenson was without the advice
of counsel as to how accomplish his desire for representation of his claim of innocence;
without advice as to what information could legitimaicly be revealed by Defense Counsel in an
effort 16 retain the representation: and without adequate advice of the difference between a
tactical decision under RPC 1.2 and a goa! of representation under RPC 1.2 No one was
present to dispute the lawyers™ inappropriate characterization of the decision to assert
innocence i the guilt phase as “tactical.”

- 5 No independent counsel was available to advise Mr Stenson of the wisdom of
having a judge other than the Trial Court hear the ex payrte matter of removal of his trial
counscl because of the conflict between them.
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